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INTRODUCTION

Laws and policies for human rights evolve, with
this evolution drawing on the culmination of
several facets of social change: the nature of the
driving issues, the rhetoric of proponents and ad-
versaries, the strategic decision making of advo-
cates, and the influence of key stakeholders on all
sides of the issues.? Yet not all movements for so-
cial change reach the level of international law. It
is only when there is “a set of political/legal con-
cepts or vocabulary by which scientific insights
can be reframed into political claims, and a social
movement that can press such claims” that new
thinking translates in law, policy, or rights.3 Char-
acterizing this process in human rights evolution
through a “tipping point” model of social change,
this chapter explores how the international legal
language of reproductive rights became nearly
synonymous with women’s civil rights, laying out
a theoretical human rights framework for the
largely programmatic public health chapters that
follow. Through this review of international legal
norms and the social movements that presaged
them, we find that this narrowing of human rights
discourse in reproduction is due largely to three el-
ements: political climates at specific moments in
history; limitations of available legal frameworks;
and strong, vocal, and visible social movements
for women’s equality. These associated elements
have created a paradigm shift, restricting reproduc-
tive rights to a negative human rights framework
(requiring government to cease interferences)
rather than a comprehensive framework comple-
mented by positive human rights (requiring gov-
ernment intervention).

Through the 1979 Convention on the Elimina-
tion of All Forms of Discrimination Against
Women and subsequently in the 1994 Interna-
tional Conference on Population and Development
in Cairo and the 1995 Fourth World Conference on
Women in Beijing, many of the advocates for
women’s equality became the lobbyists, the
lawyers, and the leaders in the struggle to define
and achieve reproductive rights. Bodily integrity,
personal autonomy, and the right to choose be-
came the shared discourse for women across the
world in realizing freedom from paternalistic
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It would be a sad irony if our efforts to empower
women were to be reduced to a debate on abor-
tion, and if the role and well-being of women
were to be reduced, once again, to just one aspect
and one moment of their lives and reproductive
health, however important it may be.”

—Hiroshi Nakajima
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regimes. Reproductive rights, rather than goals in
and of themselves, were originally framed by
women’s rights advocates as a means to achieve
gender equality. While women’s equality would
not be whole without reproductive freedom, this
predominant demand for a negative rights ap-
proach has placed reproductive health outside of
the legal obligations of the state.

Yet women’s health is different from women’s
civil rights, requiring more than rights to privacy,
nondiscrimination, or participation. Although the
right to control one’s fertility is a pressing repro-
ductive need,* reproductive health also encom-
passes positive rights—the enabling economic,
social, and cultural conditions “in which choices
are made” and the infrastructure that allows those
choices to come to fruition.> Women and men in
some cultures are simply not in a position to exer-
cise autonomy or privacy in a way that will lead to
sexual and reproductive health. For example, the
right to control one’s own fertility does not mean
much if oral contraceptives are inaccessible or fam-
ily planning clinics are inadequate, or in a nation in
which the health system is crumbling and women’s
voices are stifled. Thus, “the right to privacy is sim-
ply not broad enough to ensure that all women
have access to the health services.”®> Where repro-
ductive rights are distilled to a debate on the single
issue of abortion (critical as though it may be), myr-
iad other aspects of sexual and regroductive health
are left outside of legal discourse.

The current reproductive rights legal frame-
work—formulated as negative rights to protect re-
productive decision making—is not independently
capable of responding to modern public health
challenges. The global capitalist economy has ex-
acerbated disparities in underlying determinants of
good health, with neoliberal economic develop-
ment policies and continued fallout from structural
adjustment programs having rendered health care
a privilege rather than a basic right. Scholars have
only begun to analyze the detrimental long-term
effects of the free market economy, which has
been shown to affect governmental infrastruc-
tures, vulnerable groups, and health outcomes.®
This global economic shift has harmed, if not dec-
imated, state-sponsored (and therefore universally
accessible) health systems, systems which could, if
given the infrastructures and resources necessary,
address inequities in underlying determinants of
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women’s health.” Without economic and social
rights to combat these inequities, specifically rightg
to health and reproductive health care, rights t
privacy and bodily integrity cannot fully succeed
in improving lives.?

In this chapter, we explore how reproductive
rights came to fall under this negative rights frame:
work, examining why this strategy dominated the
history of ideas on reproductive health as a human
right. In Part II of this chapter, we provide an
overview of human rights frameworks and dis-
courses, focusing on the historical split between
negative and positive rights and contemporary ef:
forts to reunite these interconnected paradigms. In
Part III, we trace the historical events that struc-
tured the legal framing of reproductive health,
highlighting the political debates, the available le-
gal paths, and the social movements that brought

reproductive justice to international policy discus- |

sions. Part IV then looks to constructivist interna-

tional relations frameworks, using a tipping point -
model of norm evolution, to analyze how and
why the changing discourses of reproductive

health culminated in a negative rights construc-
tion. In Part V, we point out the shortcomings of
this enduring negative rights framework and posit
that current politics, legal paths, and social move-
ments provide a unique opportunity to develop a
complementary positive rights discourse for
women’s health.

Legal Frameworks

Human rights, though at times purporting to rep-
resent natural law, are inextricably rooted in his-
torical context, and as a result of this historical
construction, can be seen to evolve in response to
social movements.” The structure of the UN hu-
man rights system, from its origins, was tailored to
satisfy political will. Although the 1948 Universal
Declaration of Human Rights (UDHR) provided
the most comprehensive enumeration of all funda-
mental rights at the time, when it came time for
states to ratify legally enforceable instruments
based upon the UDHR, international relations ne-
cessitated a split. After all, the post-WWII world
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itself was divided politically. Western countries
were primarily pressing civil and political rights,
wary of adopting legally enforceable “welfare”
rights. Eastern states, many under communist and
socialist rule, were in favor of economic and social
rights, but were not willing to adopt legally en-
forceable civil and political rights. In an effort to
salvage the human rights enterprise, state repre-
sentatives entered into lengthy negotiations and
reached what may have been one of the most in-
fluential human rights compromises of the cen-
tury: two separate 1967 treaties—the International
Covenant on Civil and Political Rights (ICCPR)
and the International Covenant on Economic, So-
cial and Cultural Rights (ICESCR). The world was
consequently left with an enduring legacy of bifur-
cation, reifying the historically constructed politi-
cal split between civil and poht1cal rights and
economic, social, and cultural r1ghts

Though arguably superficial in construct, this
divide is critical in application. In its most basic
form, civil and political rights, enshrined in the
ICCPR, are interpreted as “negative” rights. These
rights do not purport to require government inter-
vention.!! Rather, they ask governments to cease
engaging in activities such as torture, interference
with voting, or intrusion in citizen’s private lives.
Economic, social, and cultural rights, enshrined in
the ICESCR, are typically framed as “positive”
rights. These are rights that call for government in-
tervention such as the right to education, the right
to housing, and, most importantly for this chapter,
the right to the “highest attainable standard” of
health.'? While almost all scholars now agree that
there are negative and positive aspects to each hu-
man right (e.g., the meaningful realization of the
right to vote encompasses both the state ceasing
1nterference and providing a functioning infra-
structure),’3 even a codification of this interrela-
tion among rights in the 1993 Vienna Declaration
and Programme of Action has done little to medi-
ate the underlying frameworks constructed during
the height of the Cold War.

Continued Western influence has led to a more
developed jurisprudence for negative rights, which
Western scholars continue to term “first-genera-
tion rights.”'* As a result, activists often seek to
enforce the more acceptable negative aspects of
economic and social rights rather than put forward

Legal Frameworks

a direct positive rights argument (e.g., a strategic
preference for selective violations of the negative
right to life over pervaswe violations of the posi-
tive right to health).® Given this legal landscape,
reproductive rights advocates have been more
readily able to engage civil and political rights than
economic, social, and cultural rights as a means to
reach their immediate goals of women’s freedom,
including reproductive freedom. Donna Sullivan
summarizes and justifies this strategy:

Until the mechanisms for supervising and
enforcing implementation of social human
rights are strengthened ... the main as-
pects of individual and community health,
including those related to sexual and repro-
ductive health, are probably better pro-
tected indirectly, through enforcement of
related classical human rights [negative
rights], than by way of reliance on the right
to health itself.1®

But just how and why have negative rights be-
come more readily available for the framing of re-
productive rights? In the 1979 Convention on the
Elimination of all Forms of Discrimination Against
Women (CEDAW), state representatives agreed to
root gender equity through civil and political
rights. Although there are provisions for eco-
nomic, social, and cultural rights, CEDAW calls
predommantly for equality, freedom, and nondls-
crimination—all principles of negative rights.!” It
was under the aegis of this convention, and its
codification of negative rights for women’s em-
powerment, that women’s rights advocates for re-
productive freedom found their legal voice.

In this historical predisposition for negative
rights (in reproductive rights and beyond), the
right to health under the ICESCR has been com-
paratively underutilized by states, international
organizations, and international treaty implemen-
tation bodies.!® It was not until 2000 that the
Committee on Economic, Social and Cultural
Rights produced General Comment 14 on the right
to the highest attainable standard of health, pro-
viding the international human rights community
with the clarification necessary to determine the
meaning of the right to health and to realize
the rlﬁ3 ht through enforcement of state obliga-
tions.”” With this elaboration of positive rights for
health, reproductive rights advocates have a
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unique opportunity to expand their human rights
discourse to encompass reproductive health issues.

Evolution of Reproductive Rights

Tracing the historical events and political contexts
that led up to the modern day conceptualization of
reproductive rights, it becomes clear that interna-
tional legal norms for health correspond histori-
cally with social movements. In this part, we trace
these movements, discussing the ways in which
they pressed for codification of international legal
obligations for reproductive rights.

1950s and 1960s: Population Control

The modern era of human rights began with spe-
cial concern for issues of reproductive decision
making, if not reproduction itself. In the 1948 Uni-
versal Declaration of Human Rights, states explic-
itly linked motherhood with health rights and

other social services:

B Everyone has the right to a standard of living
adequate for the health and well-being of
himself and of his family, including food,
clothing, housing, and medical care and nec-
essary social services, and the right to secu-
rity in the event of unemployment, sickness,
disability, widowhood, old age, or other lack
of livelihood in circumstances beyond his
control.

B Motherhood and childhood are entitled to
special care and assistance. All children,
whether born in or out of wedlock, shall en-
joy the same social protection.19

Proceeding from the gender equality mission of
the Commission on the Status of Women while
ensuring paternalistic chivalry for the “special
care” of women, these health concerns would
soon become the basis for the ICESCR’s Article 12
codification of the right to the “highest attainable
standard” of health to include state duties for “pro-
vision for the reduction of the stillbirth rate and of
infant mortalit(:?z and for the healthy development
of the child.”?
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And yet despite this emphasis on reproductive
health, reproduction remained in these early years
under the rubric of population control (a sovereign
state prerogative) rather than rights (a protected
individual entitlement). Demographers in the
1950s and 1960s, drawing on Malthusian fears of
overpopulation and holding firm to the theoretical
remnants of eugenics, pressed for national policies
that would restrain the unchecked growth of the
developing world. Despite a consistent emphasis
on population control, the tools underlying the de-
bate changed in the 1960s with the advent of med-
ical technologies for hormonal control (most
prominently, oral contraceptives) and thereby for
population control practiced at the individual level
(in opposition to pronatalist developing country
policies).?! Reproductive rights arose in part from
the confines of this new population control, with
demographers using reproductive technologies to
conceive of a “family planning agenda” that would
impose Western notions of fertility reduction on
developing countries under the rhetorical guise of
“reproductive rights.”?2 Based on previous United
Nations declarations recognizing the importance
of slowing reproduction to improve living condi-
tions, this human rights consensus is expressed
most expansively in the 1968 International Con-
ference on Human Rights in Tehran, which pro-
claims the right of “parents...to determine freely
and responsibly the number and spacing of their
children.”?3 This invocation of family planning as
an individual human right, making available infor-
mation along with the benefits of advances in sci-
ence and technology, would frame women’s rights
to reproductive health services as extending only
as far as access to family planning, a negative
framing of reproductive rights that would help
structure the debates of the decades to come.2*

1970s and 1980s: The UN Decade
of Women

Despite the emergence of “reproductive rights” as
family planning, “reproduction” remained synony-
mous with “pregnancy,” and “pregnancy” re-
mained a site for sexism and paternalism. By the
1970s, the women’s rights movement for equality
was becoming stronger, more active, and more de-
veloped. Starting in 1967 in the United Kingdom,
a cascade of domestic abortion court cases and
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Jaws flowed across the Western world. In 1969,
Canada began to permit abortions under limited
circumstances; in R v. Davidson in Australia, abor-
tion was made legal to protect the life or physical
or mental health of the woman; in 1973, the US
Supreme Court heard Roe v. Wade, framing US con-
stitutional protections of abortion; and from 1973
to 1980, France, West Germany, New Zealand,
Italy, and the Netherlands passed laws Iegahzmg
abortion under certain circumstances.?® At the in-
ternational level, the United Nations Decade of
Women and the women in development (W.I.D.)
movement began to chip away at notions that
continued to equate women with pregnancy. In
1967, with the support of the Commission on the
Status of Women, the UN adopted the Declaration
on the Elimination of Discrimination against
Women, making this Declaration legally binding in
the 1979 CEDAW. Through CEDAW, autonomous
control over one’s own body was seen as the key
to participation and development:

12.1. States Parties shall take all appropri-
ate measures to eliminate discrimination
against women in the field of health care in
order to ensure, on a basis of equality of
men and women, access to health care
services, including those related to family
planning.

12.2. Notwithstanding the provisions of
paragraph 1 of this article, States Parties
shall ensure to women appropriate services
in connection with pregnancy, confine-
ment and the postnatal period, granting
free services where necessary, as well as
adequate nutrition during pregnancy and
lactation.

With this language, Article 12.1 couches health
in terms of eguality and access, not as an explicit
social right.l” Article 12.2, addressin access to
services, only applies to pregnancy.l” Advocates
felt that women needed to move toward laws pro-
viding for gender equity in all aspects of life. The
focus was directed on equality in the public
sphere, not the enabling underlying conditions tra-
ditionally thought to be in the private sphere or
the health rights necessary for reproductive
health.?6

Given this attention to women as rights-
holders, the 1985 Third International Conference
on Women in Nairobi brought violence against

Evolution of Reproductive Rights

women into global public concern, the first inter-
national legal consideration of a women’s issue
that had previously been relegated to the private
sphere.? A large NGO forum at Nairobi provided
the space for women to explore legal frameworks
to combat their unique harms.?S For example, the
final report from Nairobi states: “[tlhe continua-
tion of women’s stereotyped reproductive and
productive roles, justified primarily on physiologi-
cal, social and, cultural grounds, has subordinated
them in the general as well as sectoral spheres of
development.”?

1985-1993: Vienna

With a firm underpinning in international law, the
next eight years saw the women’s rights move-
ment make 51gmf1cant advances in nations
throughout the world.? Violence against women,
rape, and sexual assault also brought gender in-
equalities and women’s rights to the forefront of
international concern. Most rights for women
were, at the time, not broadly pursued. Yet the
right to be free from violence, internationally well
defined, became an important and opportunistic
entry point to advocate for rights specific to
women. In this context, reproduction and sex
were characterized as tools of oppression and the
situs of both physical and structural violence
against women, restraining women from realizing
their civil and political rights to participation and
development. Although little is written about this
time period, some authors show that this was a
time of formulating and debatin ng. reproductive jus-
tice under this new framework.?® As international
relations changed through the fall of communism
and rise of the neoliberal economic model,
women’s rights advocates were gaining strength
and power in domestic circles, networking with
one another and preparing to advance their agenda
in international law.

The landscage of human rights changed in
1993 in Vienna.”” As part of a larger recognition
that all human rights are interrelated, interdepen-
dent, indivisible, and universal (purportedly to re-
connect positive and negative rights frameworks),
women’s rights activists from all over the world
came together with governmental and nongovern-
mental representatives to speak out at the Vienna
Convention. Their words were memorialized in
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the Vienna Declaration and Programme of Action
(Vienna Declaration) on the future of human rights
in the post-Cold War era.?® With regard to the
rights of women, the Vienna Declaration recog-
nized that:

The human rights of women and of the
girl-child are an inalienable, integral, and
indivisible part of universal human rights.
The full and equal participation of women
in political, civil, economic, social, and cul-
tural life, at the national, regional, and in-
ternational levels, and the eradication of all
forms of discrimination on grounds of sex
are priority objectives of the international
community.

Gender-based violence and all forms of sexual
harassment and exploitation, including those re-
sulting from cultural prejudice and international
trafficking, are incompatible with the dignity and
worth of the human person, and must be elimi-
nated. This can be achieved by legal measures and
through national action and international coopera-
tion in such fields as economic and social develop-
ment, education, safe maternity and health care,
and social support.

The human rights of women should form an
integral part of the United Nations human rights
activities, including the promotion of all human
rights instruments relating to women.>!

While the Vienna Declaration did not result in
the promised denouement in rejoining positive
and negative rights for reproduction, the Vienna
Declaration was an important landmark for “in-
creasing public visibility for the human rights of
women,” setting the stage for achievements that
would arise soon thereafter.3?

1994~1995: Cairo and Beijing

Standing on these years of advocacy work, founda-
tion-building activism, and international law culmi-
nating in the Vienna Declaration, the 1994
International Conference on Population and Devel-
opment (JCPD) in Cairo was a strategic opportu-
nity to move away from fertility control. Discourse
framed reproduction and sexuality as a combina-
tion of both civil and political rights and economic
and social rights, advancing these issues in terms
of (1) bodily integrity and self-determination,
(2) equality, and (3) enabling conditions or social
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rights.29 These concepts were constructed as “prei
requisites” for women'’s full participation in society
and development, but not yet as rights unto themy
selves.?’ Just as paternalistic world leaders had
used reproductive rights as a rhetorical guise for
population control three decades earlier, now pop:
ulation control provided a rhetorical guise for movs
ing reproductive rights forward. »
The Fourth World Conference on Women in
Beijing took these hortatory statements even fur- *
ther, endorsing a strong rights-based approach to &
women’s equality and reproductive freedom as
well as economic and social rights.33 Yet even
with the guiding principles of Cairo focused on -
economic and social rights—*“[pJopulation-related ¢
goals and policies are integral parts of cultural, §
economic, and social development, the principal 4
aim of which is to improve the quality of life of all
people,” and “[s]tates should take all appropriate
measures to ensure, on a basis of equality of men
and women, universal access to health-care ser-
vices, including those related to reproductive
health care, which includes family planning and
sexual health”—reproductive rights continued to
be ali§ned with negative civil and political
rights.%* Where political will and global economics
did not provide the space or opportunity to mean-
ingfully consider enabling conditions and social
rights, reproductive rights continued (and continue
today) to be strongly associated with autonomy,
self-determination, and equality.

i

4R

The Framing of Reproductive Rights:
Turning a Movement into a Right

Flowing from this historical description of the evo-
lution of international law for reproductive rights,
this section examines how these historically con-
structed developments and political contexts
worked in tandem to culminate in the utilization
of negative rights to codify reproductive and sex-
ual rights as human rights.

This analysis builds on a rise of constructivism
in international relations theory,® viewing norms
as instrumental in ordering state behavior®® in the
language of human rights jurisprudence and exam-
ining the development of each international hu-
man right as an iterative process indicative of a
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global set of norms. Rather than a human right
serving as an individual norm, it is possible to con-
sider each human right as a collection of multiple
norms, each of which can inde ;)endently emerge,
evolve, and spread over time.®” International law
has become the predominant way of memorializ-
ing these global human rights norms,3® and, as a
result, recent constructivist scholarship has looked
to the expressmn of norms in international legal
institutions.3% In this sense, international law re-
flects a negotiated cod1f1cat10n of global norms al-
ready in existence and reifies those norms until
changed through normative evolutlon and subse-
quent legislative amendment.’

Applying this framework for norm evolution to
explore how reproductive rights became codified as
negative rights, this analysis applies a “tipping
point” model of global norm development.*® Here,
norms are seen to emerge in a single state among a
small group of actors; only once a critical mass of
states have adopted the norm does the norm reach
a “tipping” point, followed thereafter by broad
international acceptance. Under this model, net-
works of nongovernmental actors (“norm entrepre-
neurs” in the language of international relations)
persuade powerful domestic and international ac-
tors (“norm leaders”) on the correctness of their so-
cial movement,*! swaying states and international
organizations to endorse norms and press them
into domestic, regional, and then international
treaty law. Reaching the tipping point of states nec-
essary for international codification of this chang-
ing norm, norms thereafter gain broad international
acceptance through what is now termed a “norm
cascade.”*® During this process, individual state
and nongovernmental representatives harmonize
individual state norms and advance these ideas into
international legal discourse.*? The final stage,
norm internalization, “generates a legal rule that
will guide future transnational interactions be-
tween the parties; future transactions will further
internalize those norms; and eventually, repeated
participation in the process will help to reconstitute
the interests and even the identities of the partici-
pants in the process.”*

In social movements to declare a norm of re-
productive freedom and codify that norm as a hu-
man right, women’s equality activists were “norm
entrepreneurs.” They were motivated to lobby for
reproductive freedom as part of their larger agenda

The Framing of Reprodudtive Rights: Turning a Movement into a Right

for gender equality. Their organizational platform
was CEDAW, focusing on civil rights. As the
movement to translate reproductive health into
legally enforceable human rights grew, the next
class of norm entrepreneurs was dependent on
this legal path and existing normative frameworks
of women’s equality and negative rights. At the
ICPD and Fourth World Conference on Women,
the normative framing of reproductive justice as a
series of negative rights reached its tipping point,
where women’s rights groups reached the critical
mass necessary to secure a place on the interna-
tional agenda for reproductive freedom.** By this
moment, the existing structures and legal norms
for population and development were in place and
provided the path and political support needed to
move a negatlve conception of reproductive rights
forward.! The norm entrepreneurs, the organiza-
tional platforms (development and gender equality
conferences), and the dependency on existing nor-
mative frameworks acted in concert to dictate this
negative rights approach.*® Despite some activists’
longstanding warnings of the shortcomings of this
negative rights discourse—explaining that
women’s reproductive decision making does not
exist in a vacuum, but rather is highly dependent
on social, political, and economic contexts®—re-
productive justice as a negative right is currently in
the third stage of norm evolution, “norm internal-
ization,” as states and other actors have begun to
apply the negative rights codification of reproduc-
tion to guide policies and programs.

In depicting the normative evolution of repro-
ductive health norms into a negative international
human right, Figure 8-1 highlights each interna-
tional legal document in the process, delineating
each legal standard by its pursuance of negative
rights discourse (below the line) or positive rights
discourse (above the line). Viewing norms for re-
productive rights in this way, it is clear that the
framing of reproductive health has changed over
time, flowing from negative to positive and back
again. Yet internalization of reproductive rights as
negative rights may be stymied by competing nor-
mative frameworks, with a new human rights
landscape seen in the emergence of positive rights
norms for a robust right to health, indicated by the
arrows showing a potential reframing of reproduc-
tive health norms in responding more fully to
modern reproductive health needs.
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Within the normative debate outlined above,
although there were likely multiple, overlapping
forces acting upon and within the reproductive
rights movement, it is clear that the following so-
cial movements bear a preponderant role in driv-
ing reproductive rights discourse in international
law.

First, strange bedfellows—the Vatican and
Muslim fundamentalists—found agreement in
their strong opposition to reproductive and sexual
rights.3? Throughout the course of modern his-
tory, religious groups have been successful in mo-
bilizing to exert influence on global politics.4S
While passing a law against violence or rape was
morally acceptable to these groups, progressive
ideas such as reproductive freedoms and sexuality
rights were not, with implicit and explicit homo-
phobia present at negotiating tables into the early
1990s and beyond.?’ For example, the preamble to
the ICPD uses language that carves out exceptions
for religious and cultural practices.34 In opening
the door to reproductive and sexual justice, LGBT
populations would be authorized to claim rights,
thereby weakening the basic tenets of these polit-
ically powerful religions. Responding to these
pressures, women’s groups were constrained to

90

press for reproductive freedoms, not a right to re-
productive health.

Second, environmental groups, focused on con-
trolling population growth and fertility, also played
a role in shaping the discourse for reproductive
rights. Reacting against interest groups pressing for
government-sponsored fertility control programs,
women’s rights activists espoused a “hands off my
body” approach to reproductive rights, reinforcing
a negative rights framing of reproduction. The em-
phasis on population control also strongly influ-
enced the burgeoning of the reproductive rights
movement in the global south, as northern super-
powers began to exert pressure on developing na-
tions to control fertility, evident in some of the
language and discourse of Cairo.*® This struggle
also pointed to a negative rights framework to give
women rights over their own bodies, if only to
stave off “insensitive (if not downright coercive)
population control policies.”®

Finally, the global economy, driven by the ef-
fects of the Washington Consensus and interna-
tional financial institutions’ structural adjustment
programs, led both developed and developing na-
tions to experience massive cutbacks in social wel-
fare systems, especially health care. In light of this
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retrenchment in the welfare state under the neo-
liberal development model, a reliance on a positive
right to health framework in the late 1980s and
1990s would likely have led to few, if any, actual
achievements or improvements in reproductive
health. Where there lacked the state-level capacity
to intervene for sexual and reproductive health
through a positive rights framework, there could
be few obligations placed on states for conditions
largely outside their control.

The legacy of this discourse, a negative fram-
ing of reproductive rights, is not sufficient to re-
spond to the changing needs, politics, and
economics of today’s globalizing world. A nega-
tive rights framework obligates states to do little
more than cease interfering with the individual
right to freely choose the timing and spacing of
childbearing and to ensure freedom from sexual vi-
olence in the public sphere. (In fact, it has been
suggested that states intentionally moved toward
a negative rights framework to allow states to pro-
vide the bare minimum of health protection and
yet still claim that they are fulfilling women’s
rights.#”) This framing has not succeeded in
achieving bodily integrity and respecting the right
to privacy in all parts of the world, nor has it led to
equal reproductive justice or sexual and reproduc-
tive health in the current neoliberal economy.
Women and men will need states to provide a
functioning healthcare system and the economic
and social conditions that underlie reproductive
justice in order to realize sexual and reproductive

health.

Moving Forward: Normative
Frameworks and Legal Paths

Despite this evolution of reproductive justice as
negative rights, reproductive rights are not fixed
on this path. Highlighting the ever-present gap be-
tween rights and reality, sexual and reproductive
health in today’s economic and political climate
has arguably become even less accessible for
many, espec1ally vulnerable populations and com-
munities.*® With more global attention being paid
to social determinants of health and a stronger
positive rights framework, the stage is set for shift-
ing reproductive rights away from the negative
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rights discourse and framework. While not criticiz-
ing the past negative rights discourse of reproduc-
tive rights—on the contrary, this was exactly the
necessary strategy to translate the social move-
ment for reproductive justice into human rights—
it is clear that this framework alone is not
appropriate to today’s economic, social, and polit-
ical climate. Given current global health initiatives,
the time has come to build on and complement
this negative rights jurisprudence by codifying the
positive rights inherent in reproductive health.

The Millennium Development Goals

Today’s global economy and the international
flow of donor funding, both affecting reproductive
and sexual health, suggest that a positive rights
framework that supports enabling economic and
social conditions for sexual and reproductive
health is not only desirable but also necessary.*’
International governance has already partially en-
dorsed such a shift with the advancement of the
Millennium Development Goals (MDGs).

Though not legally enforceable, the MDGs
clarify international consensus on the enabling
conditions and social rights necessary for the
meaningful and complete realization of reproduc-
tive health and rights. In this way, there is a new
shared discourse. Creating prescriptions for poli-
cies responsive to the needs of the developing
world, four of the eight MDGs involve improve-
ments in health—including the reduction of mater-
nal and infant mortality, the prevention of HIV
infection, and the eradication of hunger, and one
specific to development.®® For each goal, the
United Nations has outlined a number of targets
and indicators by which to assess realization of
these goals, prov1d1ng an important roadmap for
policies and programs.’! While these MDGs have
been criticized for not taking a legal approach to
human rights and for the selection of maternal and
mfant mortality over health systems more gener-
ally,>? they have become a favored tool in linking
reproductive health with development. They may
also provide an important link between sexual and
reproductive health within a positive rights frame-
work. While the MDGs are a critical step in mov-
ing toward a positive rights framework for
reproductive rights through the provision of
a new shared discourse rooted in development,

91




additional steps will be needed to enforce these
rights through international law.

The Right to the Highest Attainable
Standard of Health

To codify these positive rights for reproductive
health, the human right to health provides a foun-
dation upon which these rights can be built. Ten
years ago, the right to health was, to many, an un-
derutilized, underexplored, and unexplained
framework for reproductive health.’® The lan-
guage of the right itself did not provide specific
guidance to states under its funding-dependent
framework for achieving “the highest attainable
standard of physical and mental health.”?? In the
absence of specific public health goals, the ICESCR
holds only that states must take affirmative steps
necessary for “(a) The provision for the reduction
of the stillbirth rate and of infant mortality and for
the healthy development of the child; (b) the im-
provement of all aspects of environmental and in-
dustrial hygiene; (c) the prevention, treatment, and
control of epidemic, endemic, occupational, and
other diseases; (d) the creation of conditions that
would assure to all medical service and medical at-
tention in the event of sickness.”? Although criti-
cized for its ambiguity,”* the individual right to
health has been interpreted to embrace, as part of
its minimum core content,’” basic provisions of
emergency health care necessary to save lives, in-
cluding the treatment of prevalent diseases, the
provision of essential drugs, and safeguards
against serious environmental health threats.®S
This ambiguity in human rights for reproduc-
tive health was largely washed away beginning at
the turn of the century, with UN treaty monitoring
bodies clarifying the content of the right to health
in CEDAW’s General Recommendation 24 on
women and health (1999)°” and the ICESCR's
General Comment 14 on the right to health
(2000).8 It is likely that the attention now paid to
the right to health has as much to do with the ex-
plosion of HIV/AIDS in developing countries as
with the inability of neoliberal states to address
the fallout from HIV/AIDS in sexual and reproduc-
tive health. These general comments provide a
foundation to enumerate and clarify state obliga-
tions and implement programmatic specification
from the expansive language of the right to health.
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General Comment 14 provides a useful framework
of accessibility, acceptability, availability, and qual-
ity (“AAAQ”) to evaluate state actions to realize
the right to the highest attainable standard of
health.'® To compliment this discourse, General
Comment 14 also calls upon states to respect, pro-
tect, and fulfill the right, specifically addressing the
components of this right necessary for reproduc-
tive health by finding that:

The provision for the reduction of the still-
birth rate and of infant mortality and for
the healthy development of the child (Art.
12.2 (a)) may be understood as requiring
measures to improve child and maternal
health, sexual and reproductive health
services, including access to family plan-
ning, pre- and post-natal care, emergency
obstetric services and access to informa-
tion, as well as to resources necessary to
act on that information).'®

These specific state obligations, coupled with
the AAAQ framework, begin to provide a positive
rights framework for reproductive rights in today’s
globalizing world, where women’s equality and
freedom necessitate positive rights along with neg-
ative rights to attain reproductive health.

New Norm Entrepreneurs: Maternal
Mortality as a Human Rights Issue

A newly emerging movement to view maternal
mortality as a violation of human rights has galva-
nized new norm entrepreneurs to advocate for a
positive rights agenda in reproductive health.>®
Maternal mortality rates offer a stark example of
the impact of changing global economies on repro-
ductive health disparities, highlighting the short-
comings of a negative rights framework.”® From a
public health perspective, maternal mortality can-
not be addressed solely through a negative rights
discourse; the proven solutions to reducing mater-
nal death and disability are best achieved through
a strengthened and functioning health system and
a focus on underlying economic and social condi-
tions.%® The determinants of maternal mortality
exist at a systemic level, ranging from a lack of
access to contraception to infrastructural deficien-
cies to an unjust international economic system.61
While select determinants are captured by the clas-
sic negative rights framework, most require some-
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thing more—a positive rights framework that
holds governments accountable for not providing
access to acceptable-quality health care and under-
lying economic and social conditions for reproduc-
tive health.? Providing an approach that is
“sensitive to the historical and political context of
the issues, to the dynamics of power, to the impact
of language and discourse, and to the agency of
multiple actors involved in any given situation,”®°
this systems-based discourse can garner accounta-
bility for national improvements in reproductive
health. With burgeoning organizational platforms
and normative frameworks providing a new path,
these new norm entrepreneurs have the language,
inspiration, and direction to implement positive
rights for reproductive justice.

Conclusion and Steps Forward

When laws are opened to rethinking, reframing,
and restrategizing, they are also opened to threats

and dangers, in this case, the threat of backsliding
in the progression of reproductive rights. With the
resurgence of the Catholic Church and religious
fundamentalism in the public sphere, reproductive
rights are under attack in a backlash against the
successes of previous social movements. In ad-
dressing the positive rights inherent in reproduc-
tion, advocates must be wary of these forces,
which threaten to subordinate the hard-earned
freedoms of women. If carefully constructed and
negotiated, however, the gains of a positive rights
framework, complementing current negative
rights frameworks, can overcome these dangers
and risks and provide the tools necessary for
women and men to achieve the highest attainable
standard of reproductive health.

DiscussioN QUESTIONS

1. What positive and negative aspects of reproductive rights have evolved from
moral rights to state accountability under international law?

2. Why have women’s rights groups been unable to frame a comprehensive right to

women’s health?

3. How are reproductive rights enforced? What role do advocacy organizations play

in that enforcement process?
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